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the latter was not limited to prohibition of personal use, for Section 4 of 
that act provides : "Any person who, himself or by his clerk, agent, or employe 
shall violate any of the provisions of this act," etc. "Clearly", said the court, 
"if the legislature by the Damon Act solely designed to prohibit and prevent 
the personal use of intoxicating liquors there would be no occasion to use the 
words Clerk, Agent, or Employee. The use of these words in the fourth sec- 
tion of the act, the penal section, eliminates the argument that the Damon 
Act was designed to cover and apply only to a field not contemplated by the 
Wiley Act." In this conclusion the court failed to attend to the words of 
the Damon Act. Section 1, as pointed out above, made it unlawful "to bring 
or carry into or receive or possess within this State" any liquors. It must 
be perfectly obvious that at least the "bringing" and "carrying" into the state 
might be by "agent" or "employee" or even by a "clerk." The use of the 
last word perhaps affords some basis for a view that merchandizing was cov- 
ered by the Damon Act. It is, however, a very slender foundation for a con- 
clusion that the two acts covered the same field. 

The court quotes from and cites a number of cases establishing the un- 
doubtedly sound rule as expressed in Shannon v. People, 5 Mich. 85, "That 
where a subsequent statute covers the whole ground occupied by an earlier 
statute, it repeals by implication the former statute, though there be no re- 
pugnance." This rule is applicable, however, only when the later statute 
"covers the whole ground". That the Wiley Act did not bear such relation 
to the Damon Act would seem clear upon the most casual reading. Further 
and more careful reading and reflection serves only to strengthen such con- 
clusion. That the seven judges present (OstrandER, J., was absent) — the 
report of the case states that it was "before the full bench" — should have 
agreed in the conclusion is remarkable. 

The part of the opinion dealing with the question of search and seizure 
complained of is an able and thorough consideration of the question of un- 
reasonable searches and seizures. R. W. A. 



The "Source ok Law" in the Panama Canal Zone. — A case just de- 
cided in the Supreme Court of the United States, coming to that court from 
the Canal Zone, shows the great difficulties under which our courts labor when 
they are called on to interpret and administer the law in our extra-continental 
possessions. The courts have apparently had the most difficulty in amalga- 
mating the Roman law and the common law in cases involving questions of 
delictual liability. In the case of Fernandez v. Perez (1906), 202 U. S. 80, 
the procedural question was presented as to the validity of an action on the 
case for the wrongful levy of an attachment brought in the United States 
District Court for the District of Porto Rico. A decision of the point in- 
volved a discussion of the relation of torts to crimes in the Spanish law. 
Such a discussion was presented in 6 Mich. L. Rev. 136, 149, (1907). 

In Panama Railroad Company, Plaintiff in Error v. Theodore Bosse, U. S. 
Sup. Ct. March 3, 1919, the plaintiff in the lower court had been injured by 
a motor omnibus, negligently driven by a chauffeur of the Panama Railroad 
Company, at an excessive rate of speed through a crowded street in the 



498 MICHIGAN LAW REVIEW 

Canal Zone. Suit was brought in the District Court of the Canal Zone. The 
defendant argued, (i) that the common law liability of the master for his 
servant could not be applied to this accident in the Canal Zone, (2) that there 
can be no recovery for physical pain. The lower court decided for the plain- 
tiff on both these points, and this decision was affirmed by the United States 
Supreme Court. 

Using "source" in the sense of the instrumentality through which or the 
persons by whom the rule of law is formulated, there are several questions 
that naturally arise as to the "source of the law" of this case; namely, is it 
found in the law of the old jurisdiction of Columbia or Panama, in, the com- 
mon law, in an amalgamation of the two, or, finally, may the law have come 
from some other source? If the lower court had requested a brief from 
counsel as to what the Panama law was on the doctrine of respondeat supe- 
rior, that question might have been settled at the beginning of the litigation, 
and, at the final hearing, the Supreme Court would not have been reduced to 
clever guessing as to the meaning of the several articles of the Civil Code 
which deal with compensation for losses by illegal act. 

An executive order of the President of the United States, issued on March 
8, 1904, had said, "The law of the land, with which the inhabitants are fa- 
miliar. * * * will continue in force in the Canal Zone." This was construed 
to keep in force the Civil Code of the Republic of Panama, and it was argued 
that the Civil Code as construed in civil law countries "does not sanction 
the application of the rule of respondeat superior to the present case". It 
would seem that the phrase "with which the inhabitants are familiar" ought 
to apply to those who inhabited the Panama Zone at the time of the issuance 
of the President's order : i. e., in March, 1904, and not, as the Supreme Court 
suggests, to the inhabitants at the present time who are "only * * * the em- 
ployees of the Canal, the Panama Railroad, and the steamship lines and oil 
companies permitted to do business in the Zone under license." The present 
inhabitants are, as the court says, familiar with the common law rule, but 
the suggestion that the President's order applies to such inhabitants and not 
to those natives dwelling there in 1904, when the Zone was first taken over, 
adds to rather than decreases our bewilderment as to the relation of the com- 
mon law rule to the civil law provisions. 

In the absence of any enlightenment from counsel in the case as to the 
actual character of the civil law on the point, the Supreme Court attempts to 
show that Articles 2341, 2347 and 2349 of the Panama Civil Code are, at least, 
not necessarily out of harmony with the common law doctrine of respondeat 
superior, and concludes that, "it would be a sacrifice of substance to form if 
we should reverse the decision." And further, "we are by no means sure that 
they (the native Courts) would not have decided as we decide." But, "at all 
events" (italics not the Court's) "we are of the opinion that the ruling was 
correct." In regard to the second point the opinion concludes with the 
statement that, "it cannot be said with certainty that the Supreme Court of 
the Zone was wrong in holding that under the Civil Code damages ought to 
be aliowed for physical pain. Fitzpatrick v. Panama Railroad Co., 2 Canal 
Zone Sup. Ct. Rep. in, 129, 130." 
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The decision is certainly a wise one and it commends itself as in accord- 
ance with the well-established principles of the common law, but it leaves us 
just where the District Court of the Canal Zone started so far as concerns 
a definite answer to the questions above suggested. As a decision of our 
court of last resort it makes perfectly good law and the decision in the Court 
of the Canal Zone has already been followed as a useful precedent in the 
United States Circuit Court of Appeals. Cf. Panama Railroad Co. v. Toppin, 
250 Fed. Rep. 989, but it is submitted that if the Courts of the Canal Zone 
could have determined at the beginning under what law they were acting, not 
every case varying in some details from the instant case on its facts would 
have to be carried to the Supreme Court of the United States for determina- 
tion, and incidentally the perfectly innocent desire of the theorists might be 
gratified by the determination of whether the "source of the law" is the Mod- 
ern Roman Law of Columbia or Panama, the Common Law of England or 
the good old doctrine of Cicero that "lex nihil aliud nisi recta et a ntimine 
deorum tracta ratio, jubens honesta prohibens contraria". 

It would seem that in this instance also the rule of the survival of the 
fittest in law is operating. Where the common law has come into conflict 
with the Spanish-Roman or Dutch-Roman law in the English or American 
dependencies the principles of the former have generally supplanted that of 
the latter. The English doctrine of "consideration" has proved superior to 
the modern Roman law doctrine of "cause" in Louisiana and Cape Colony, 
South Africa. 4 Mich. L. Rev. 10; Cf. 20 Law Quart. Rev. 349. In the 
instant case also the common law principle is victorious, although we are not 
quite certain whether it has won because it was identical with the civil law 
principle or because the case was finally determined by' our Supreme Court. 
It should be noted also that this victory of the common law is in the field of 
private law, not of public law, and thus seems out of harmony with Taylor's 
generalization (Cf. "The Science op Jurisprudence", p. XV), according to 
which there is arising a composite law in these localities of mixed jurisdic- 
tion "whose outer shell is English public law, * * * and whose interior code 
is Roman private law." J. H. D. 



Patent Law — Secret Use as Affecting Right to a Patent. — An unus- 
ually obvious piece of judicial legislation, of practical importance to the man- 
ufacturing world, was promulgated in the case of Macbeth-Evans Glass Co. 
v. General Electric Co., 246 Fed. 695. The facts were that in 1903 Macbeth 
had invented a process for making glass. Since that time the plaintiff com- 
pany, of which Macbeth was president, had been using that process. This 
use had, however, been "secret". In 1910 an employee of the plaintiff re- 
vealed the process to the Jefferson Glass Co., which at once began to use it, 
but on application of the Macbeth Co. the state court enjoined .the Jefferson 
Co. from further use of the process and from disclosing it to others. Mac- 
beth-Evans Glass Co. v. Schnelbach, 239 Pa. 76. The secret of the process 
was not revealed by the proceedings in this suit. It does not appear how 
the General Electric Co. acquired knowledge of the process; whether it did 
learn the secret-of the Macbeth process, or evolved a similar process by its 



